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Introduction

• In the US Government’s FY 2018 Budget, it is anticipated that federal departments and agencies will spend more 
than $95 billion dollars on Information Technology products, solutions, and services.  In addition, a renewed focus 
on IT modernization to address the long-standing challenge of continuing to maintain and support older legacy IT 
systems, offers an opportunity for focused oversight and adherence to existing law, regulation, and Executive 
Branch guidance regarding requirements for full and open competition in federal procurement.  There is clear and 
compelling evidence that competition leads to more choice and lower cost in procurement. 

• Unfortunately, in far too many cases, the requirements for full and open competition are not fulfilled during the 
acquisition process as required by law, regulation, and executive guidance.

• There are far too many examples of sole source designations for information technology products and services, or 
brand name specifications that limit the ability of other providers to participate in the procurement.  The effect of 
failing to adhere to requirements for full and open competition is to restrict access to innovative solutions that 
meet technical provisions able to meet mission requirements of the end user, and fails to allow for best value 
pricing on behalf of the American taxpayer.
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Training Outline

• Module 1: A Long History of Full & Open Competition Requirements 
in Federal Procurement 

• Module 2: What is the Problem?

• Module 3: Why Does this Issue Continue to be a Problem & What is 
the Impact?

• Module 4: What Are Some Remedies to Address Violations of Full & 
Open Competition Requirements in Federal Procurement?



MODULE 1

A Long History of Full & Open 
Competition Requirements in 
Federal Procurement
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Full & Open Competition in Federal Procurement

A long history of full and open competition requirements in federal procurement

• There is a long history of policy guidance emanating from the government intended to avoid favoritism, cronyism, 
inefficiency, and a lack of fairness and transparency in the federal acquisition process.  Yet still today, there 
remains a challenge in the understanding and adherence by procurement professionals across all domains of the 
US federal government as it regards requirements for full and open competition in federal procurement.

• The market is comprised of:

– The Buyer: Department of Defense,
Intelligence agencies, Civilian agencies,
and Independent agencies)

– The Supplier: Systems Integrator,
Professional Services firms, Solution
Providers/Value-Added Resellers)
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Department of Defense

Representative DoD Agencies
- Defense Information Systems Agency
- Defense Intelligence Agency
- Defense Logistics Agency
- Defense Health Agency
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Intelligence Community Agencies
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Civilian Agency Overview (Executive Branch)

Civilian agencies provide 
services in revenue 
collection, social services 
delivery, law 
enforcement, diplomacy, 
health, scientific 
research, disaster 
response, and sometimes 
perform national security 
functions
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Full & Open Competition in Federal Procurement

A long history of full and open competition requirements in federal procurement

• The idea that fair price and fair play are inherent in competitive procurement is not original to the 
20th (or 21st) century. To the contrary, procuring supplies and services through an advertised, 
competitive process has been a commonly accepted procedure since the days of the Revolutionary 
War; and Congress has been mindful of the need to avoid favoritism in procurement since the 
earliest days of the Republic. 1

1. ORIGINS AND HISTORY OF COMPETITION REQUIREMENTS IN FEDERAL GOVERNMENT CONTRACTING
There’s Nothing New Under the Sun
By Patricia H. Wittie
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Full & Open Competition in Federal Procurement

A long history of full and open competition requirements in federal procurement

• Some specific examples illustrate how the notion of fair competition has been woven into federal policy 
throughout our history.

• 1792: Act of Feb. 20, 1792, ch. 7 § 6

As the new Congress of the United States settled into the business of postwar government, its first direction on 
public advertising for proposals related to contracts for delivery of the mail:

“Resolved …. That it shall be the duty of the Postmaster General, to give public notice, in one or more of the 
newspapers published at the seat of government of the United States, and in one or more of the newspapers 
published in the state or states where the contract is to be performed, for at least six weeks before the entering 
into any contract for the conveyance of the mail that such contract is intended to be made, and the day on which 
it shall be concluded; describing the places, from and to which such mail is to be conveyed; the time at which it is 
to be made up; the day and hour, at which it is to be delivered; and the penalty or penalties for nonperformance of 
the stipulations….”
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Full & Open Competition in Federal Procurement

A long history of full and open competition requirements in federal procurement

• Competition in Contracting Act of 1984

A. Rather than being enacted as a free-standing piece of legislation, the Competition in Contracting Act was included in the massive Deficit 
Reduction Act of 1984, Pub. L. No. 98-369, 98 Stat. 494, 1175, as Division B, Title VII, §§ 2701-2753. This may not have been intentional, but 
it certainly reinforces Congress’ constant refrain that competition saves money. 

B. The principal motivation for this major overhaul of the procurement laws was the perception that many agencies – and particularly the 
Department of Defense – were placing too many sole-source contracts, for reasons that were not justified by the statutory exceptions in the 
ASPA or FPASA.

D. Both of the principal committee reports relating to CICA adopted this formulation of the benefits of competition:

“Competitive procurement, whether formally advertised or negotiated, is beneficial to the government. First, competition in contracting 
saves money….  
In addition to potential cost savings, competition also curbs cost growth….
Competition may also promote significant innovative and technical changes…
The last, and possibly the most important, benefit of competition is its inherent appeal of ‘fair play.’ Competition maintains the integrity in 
the expenditure of public funds by ensuring that government contracts are awarded on the basis of merit rather than favoritism.”



MODULE 2

What is the Problem?
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Full & Open Competition in Federal Procurement

What is the problem?

• Notwithstanding the requirements of law, regulation, and executive branch guidance, far too many federal 
procurements for information technology and telecommunication products, systems, and services fail to adhere to 
requirements for full and open competition.

• With a renewed focus and commitment to IT Modernization across federal departments and agencies to address 
the security, efficiency, and productivity challenges presented by a continuing reliance on legacy products, systems, 
and solutions, it is more important than ever that acquisitions and procurement officials understand and comply 
with requirements for full and open competition.

• There are far too many examples of sole source designations for information technology products and services, or 
brand name specifications that limit the ability of other providers to participate in the procurement.  The effect of 
failing to adhere to requirements for full and open competition is to intentionally or unintentionally restrict access 
to innovative solutions that meet technical provisions able to meet mission requirements of the end user, and fails 
to consider best value pricing on behalf of the American taxpayer.
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Full & Open Competition in Federal Procurement

What is the problem?

• Even in the limited cases in law, regulation, and guidance that allow 
for sole source or brand name specification in the acquisition of 
information technology or telecommunication products, systems, or 
services, there remains a requirement for the publication of a 
Justification & Approval ( J & A ) that specifically articulates the 
reason for an other than full and open competition procurement.  It 
must be signed by an approving authority in the department or 
agency and is required to be published at the time the solicitation is 
made publicly available.  Even if a J & A is created, it is often not 
published at the time of the solicitation and in far too many cases, 
information in the J & A is redacted such that the appropriateness 
of the purported justification cannot be ascertained.
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Full & Open Competition in Federal Procurement

What is the problem?

• Many, if not most original equipment manufacturers do not sell directly to the federal government.  As a 
consequence, much, if not most of the products, systems, and services, including hardware and software, that is 
acquired by federal departments and agencies, is done so through resellers of those products and services from the 
OEM’s.  It is not unusual that some of the larger resellers actually have business engagements with multiple OEM’s 
and providers of technology products, systems, and services.
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Full & Open Competition in Federal Procurement

What is the problem?

• In far too many cases, contracting officers and procurement officials determine that full and open competition can be 
achieved by a “market survey”.  Such a process does not ordinarily include a technical capabilities assessment, but 
rather is a gathering of 3 – 5 price quotes from various resellers.   Unfortunately, this process is significantly flawed 
and the issue is exacerbated when the contracting officer makes a determination that gathering quotes from 3 – 5 
resellers of the exact same OEM satisfies a requirement for full and open competition.  Clearly, the intent is to favor a 
particular provider and not to open the competition to alternative providers.

• The result of this continuing issue is that many providers that are able to meet the technical and operational 
requirements for the acquiring federal department or agency, and provide best value pricing on behalf of the 
American taxpayer, are never allowed to enter the competition.  They are shut out of an opportunity to even be 
evaluated, either in a technical capabilities assessment, or in a total lifecycle cost, best value pricing evaluation.  This is 
a disservice to an opportunity for leveraging innovation to achieve modernization and meet mission requirements on 
behalf of the impacted federal department or agency, including defense, intel, an civilian…and to achieve cost savings 
through a best value, total lifecycle cost approach to evaluating the price of a particular submission.
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Procurement Process
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Why Does This Matter Continue 
to be an Issue in Federal 
Procurement? What is the 
Impact?
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Full & Open Competition in Federal Procurement

Why Does This Matter Continue to be an Issue in Federal Procurement?

• While there are many competent and dedicated contracting officers and acquisition officials across the federal government, 
there are a number of reasons for this ongoing challenge that has been a requirement in federal procurement for many 
years…some unintentional but nonetheless problematic, some intentional and clearly problematic.  I would categorize them in 
the following buckets and have seen real life examples in each: uninformed; uninspired; inept; questionable.

• Many contracting officers and acquisition officials do not have sufficient training, knowledge and understanding about 
technology and technology solutions

• Many contracting officers and acquisition officials do not have knowledge or awareness of current or evolving innovation in 
technology and technology solutions that are able to meet the technical and operational provisions necessary to support the 
stated mission requirements of their department of agency

• Many contracting officers and acquisition officials incorrectly determine the requirements for full and open competition are 
satisfied by conducting a “market survey” which is constituted by making phone calls or other outreach to 3 – 5 resellers of a 
particular OEM to get a pricing comparison.  Not only does this not include a technical capabilities evaluation, but it also 
excludes other providers that may be able to meet the technical provisions to meet mission requirements, while also providing
best value pricing that will save resources for the American taxpayer.
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Full & Open Competition in Federal Procurement

Why Does This Matter Continue to be an Issue in Federal Procurement?

• It is considered by some to be easier and less time consuming to retain an incumbent provider

• It is considered by some to be less risky to continue with an incumbent provider presumably as a known entity

• Some contracting officers and acquisition officials incorrectly assume that awarding a contract to a non-incumbent provider will result in a 
lack of system compatibility or interoperability as well as substantial training costs that adversely affect the best value contention of the bid 
submission

• A lack of willingness on the part of some contracting officers and acquisition officials to pursue sufficient due diligence to insure access to a 
range of innovative, best value solutions that meet specifications and meet mission requirements.

• In many cases, technology providers have technical personnel onsite at department or agency locations with access to contracting officers 
and technical writers charged with preparing the solicitations that will identify the procurement needs.  Such access by a limited number of 
technical subject matter experts allows for inappropriate influence in establishing technical requirements that may be written into a 
solicitation that will either intentionally or unintentionally favor a particular provider or set forth proprietary requirements that can only be 
met by a particular provider.  This then becomes part of a Justification & Approval ( J & A ) document that seeks to justify a sole source, 
brand name specification, or other reason for a failure to pursue full and open competition.  Such an approach is not only seriously flawed, 
but it is a flagrant violation of the requirements in law, regulation, and executive branch guidance for full and open competition in federal 
procurement.



22

Full & Open Competition in Federal Procurement

Why Does This Matter Continue to be an Issue in Federal Procurement?

• In too many examples, there is a lack of sufficient discipline, oversight, or accountability in federal departments and 
agencies as it regards adherence to law, regulation, and guidance related to requirements for full and open 
competition.
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What are Some Remedies to 
Address Violations of Full & Open 
Competition Requirements in 
Federal Procurement?
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Full & Open Competition in Federal Procurement

What are Some Remedies to Address Violations of Full & Open Competition Requirements in Federal Procurement?

• All current or aspiring providers of technology products & solutions to the US Federal Government, whether large, medium, or small 
business, should include an element of due diligence that includes a review of compliance with full and open competition provisions when 
assessing any solicitations for products, systems, or services.  This is especially important now that there is a renewed focus on information 
and communications technology modernization.

• Depending on where the review of such business opportunities resides within the organization- sales, business development, system 
engineering, strategic planning, etc…there should be a review checklist that highlights any opportunity that includes a stated brand name 
specification or sole source stipulation.

• If an opportunity is identified in the solicitation as brand name specific or sole source, the acquiring department or agency is required to 
include a J & A ( Justification & Approval ) that supports such a designation, then a review of an attached ( J & A ) should be conducted the 
validate the accuracy & integrity of the purported justification.  That review should include a technical and operational assessment of 
validity.  There are example where a lack of information leads to a restricted procurement inappropriately

• If there is no J & A included in the public notification of the acquisition as required, then contact should be made immediately to the 
Contracting Officer, with a copy to the agency Competition Advocate requesting a copy of the J & A used to justify the brand name 
specification or sole source determination.
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Full & Open Competition in Federal Procurement

What are Some Remedies to Address Violations of Full & Open Competition Requirements in Federal Procurement?

• If a review of the J & A suggests that the assertion contained in the justification are not legitimate, then a 
communication should immediately be sent to the Contracting Officer, the Competition Advocate and a copy to a 
member of the agency leadership responsible for procurement, with a clearly delineated challenge to the J & A.  
Depending on the close date for submissions for the acquisition, it may also be necessary to include a request that the 
date be extended, or even a request that the acquisition itself be cancelled and reissued in a manner that supports 
full and open competition as required by law, regulation, and executive branch guidance.

• Many providers are not even aware that each department and agency is required to have a Competition Advocate 
whose role includes an oversight role to try to insure compliance with full and open competition requirements.

• If that contact does not produce a satisfactory result in opening an acquisition to full and open competition and the 
provider can demonstrate empirically how their product, solution, services are able to unequivocally meet technical 
and operational requirements, then a protest may be appropriate.  It is important to note that only the offeror has 
standing to initiate a protest, so coordination between OEMs and Resellers is imperative.
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Full & Open Competition in Federal Procurement

What are Some Remedies to Address Violations of Full & Open Competition Requirements in Federal Procurement?

• It may also be necessary to consider an additional and more serious approach.  Every federal department and agency is 
accountable to a congressional oversight committee or subcommittee.  If a provider is rebuffed in efforts to compete for a 
federal procurement on a level playing field and in a full and open manner, and if the provider can demonstrate a capability to 
meet technical and operational requirements of a solicitation, then it may be necessary to contact a Member of Congress and 
request assistance.  That request could result in an inquiry that would ask the US General Accountability Office to review the 
circumstances of the acquisition.  At the very least, this approach would further awareness and acknowledgement of the 
requirements for full and open competition in federal procurement.

• The bottom line to all of this is that there is sufficient history and body of evidence to confirm that competition in contracting, 
acquisition, and procurement opens more opportunity for choice and lower lifecycle cost.  Notwithstanding a long history of 
law, regulation, and executive branch guidance, a challenge continues today in the federal procurement process that includes a 
lack of adherence to the basic principles of full and open competition.  At a time when the annual investment in information 
technology products, solutions, and services is approaching $100 billion, and with a renewed focus on IT Modernization, it is an
imperative that leadership in Congress, GAO, the Executive Branch, and federal departments and agencies across the defense, 
intelligence, and civilian domains implement the discipline, oversight, and accountability to insure that the end user has access 
to the most productive and innovative technical solutions necessary to meet mission requirements, and that the American 
taxpayer can depend on the integrity of a procurement process that delivers the best value and most prudent lifecycle cost.
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